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1 .  P r o t e s t  a l l e g a t i o n s  t h a t :  ( 1 )  i n i t i a l  s o l i c i t a t i o n  
o m i t t e d  r e q u i r e d  terms, ( 2 )  r e s t r i c t i v e  p r o v i s i o n s  were 
added  t o  s o l i c i t a t i o n ,  ( 3 )  p r o p o s a l  a c c e p t a n c e  p e r i o d s  had 
e x p i r e d  and  ( 4 )  procuremen t  was r e p e a t e d l y  d e l a y e d  by 
r e q u e s t s  f o r  best and  f i n a l  o f f e r s  and  p r o p o s a l  a c c e p t a n c e  
p e r i o d  e x t e n s i o n s ,  are d i s m i s s e d  as u n t i m e l y  when p r o t e s t e r  
compe tes  unde r  s o l i c i t a t i o n  w i t h o u t  o b j e c t i o n  and f i l e s  
p r o t e s t  a f t e r  award.  

2 .  
den 
t o  

P r o t e s t  t h a t  agency  i m p r o p e r l y  e v a l u a t e d  p r o p o s a l s  is  
i e d  where agency  e x p l a i n s  t h a t  it p r o p o s e s  t o  make award 
f i r m  t h a t  s u b m i t t e d  t h e  t e c h n i c a l l y  a c c e p t a b l e  p r o p o s a l  

w i t h  t h e  l o w e s t  e v a l u a t e d  c o s t  and  p r o t e s t e r  d o e s  n o t  
r e spond  t o  a g e n c y ' s  p o s i t i o n  on t h e  issue and i t  a p p e a r s  
f rom t h e  r e c o r d  t h a t  aqency  e v a l u a t e d  p r o p o s a l s  p r o p e r l y .  

DBC IS I ON 

R e s t r e p o  E n t e r p r i s e s ,  I n c . ,  p r o t e s t s  t h e  award of  a c o n t r a c t  
t o  E a g l e  Technology,  Inc .  under  r e q u e s t  f o r  p r o p o s a l s  (RFP)  
N o .  DABT60-87-R-0087, i s s u e d  by t h e  Army f o r  t h e  d e s i g n  and 
development  of  i n t e r a c t i v e  c o u r s e w a r e  t o  be  used a t  t h e  
Army's A i r  De fense  A r t i l l e r y  S c h o o l .  W e  deny  t h e  p r o t e s t  i n  
p a r t  and  d i s m i s s  i t  i n  p a r t .  

T h e  RFP was f o r  t h e  deve lopment  o f  c o u r s e w a r e  i n c l u d i n g  
l e s s o n  p l a n s ,  e x e r c i s e s  and  tests i n  s p e c i f i c  s u b j e c t  a r e a s  
f o r  e n t r y - l e v e l  s e r v i c e  p e r s o n n e l .  

The RFP c a l l e d  f o r  o f f e r s  on a c o s t - p l u s - f i x e d - f e e  b a s i s  and  
p r o v i d e d  f o r  award t o  t h e  o f f e r o r  s u b m i t t i n g  a n  a c c e p t a b l e  
t e c h n i c a l  p r o p o s a l  a t  t h e  l o w e s t  e v a l u a t e d  c o s t .  The  



t e c h n i c a l  e v a l u a t i o n  f a c t o r s ,  l i s t e d  i n  d e s c e n d i n g  o r d e r  o f  
i m p o r t a n c e ,  were a s  f o l l o w s :  

1 .  Sample l e s s o n  ma te r i a l s  
2.  Technical /management  p r o p o s a l  
3 .  E x p e r i e n c e  and t e c h n i c a l  q u a l i f i c a t i o n s  of 

4 .  A b i l i t y  t o  c o m p l e t e  t h e  c o n t r a c t  on time. 
p e r s o n n e l  

I n  r e s p o n s e  t o  t h e  s o l i c i t a t i o n ,  12 o f f e r o r s  s u b m i t t e d  
t i m e l y  i n i t i a l  p r o p o s a l s  o n  o r  b e f o r e  Augus t  1 4 ,  1987. O f  
those p r o p o s a l s ,  f i v e ,  i n c l u d i n g  Restrepo's, were judged  
t e c h n i c a l l y  acceptable. One of t h e  of f e r o r s  whose p r o p o s a l  
was judged  t e c h n i c a l l y  u n a c c e p t a b l e  f i l e d  a p r o t e s t  w i t h  o u r  
O f f i c e  on Sep tember  2 2 .  A s  a r e su l t ,  t h e  agency  d e l a y e d  
f u r t h e r  a c t i o n  on  t h e  p rocuremen t  u n t i l  t h e  p r o t e s t  was 
d e n i e d .  See K i n t o n ,  I n c . ,  8-228233 e t  a l . ,  J a n .  28,  1988, 
88-1 CPD -6. 

By l e t t e r s  d a t e d  March 9 ,  1988, a l l  f i v e  t e c h n i c a l l y  
a c c e p t a b l e  o f f e r o r s  were n o t i f i e d  t h a t  t h e  agency  would 
c o n d u c t  d i s c u s s i o n s .  Each o f f e r o r  was p r o v i d e d  agency 
comments on i ts  p r o p o s a l ,  was g i v e n  1 5  d a y s  t o  r e spond  t o  
those  comments and was asked t o  e x t e n d  i ts  p r o p o s a l  
a c c e p t a n c e  p e r i o d  u n t i l  May 7. A l l  f i v e  o f f e r o r s  a g r e e d  t o  
t h e  e x t e n s i o n .  On A p r i l  25,  as a resu l t  o f  d e l a y  c a u s e d  by 
i l l n e s s  o f  t h e  a g e n c y ' s  contract s p e c i a l i s t ,  a l l  f i v e  
o f f e r o r s  were a g a i n  a sked  and a g r e e d  t o  e x t e n d  t h e i r  
p r o p o s a l  a c c e p t a n c e  p e r i o d s  u n t i l  J u n e  4 .  

A f t e r  t h e  s u b m i s s i o n  o f  best and f i n a l  o f f e r s  ( B A F O s ) ,  t h e  
p r o p o s a l s  were e v a l u a t e d  f o r  cost  realism. S i n c e  t h e  cost  
e v a l u a t i o n  r e v e a l e d  t h a t  some o f f e r o r s  had n o t  a d d r e s s e d  t h e  
cos t  o f  mater ia l s  i n  t h e i r  B A F O s ,  t h e  agency  r e q u e s t e d  a 
second  round o f  B A F O s ;  t h e s e  were s u b m i t t e d  i n  May. 

On May 20,  t h e  agency  pe r fo rmed  a cos t  a n a l y s i s  o f  t h e  
s econd  BAFOs.  A t  t h a t  t i m e ,  R e s t r e p o  was d e t e r m i n e d  t o  have 
t h e  lowest e v a l u a t e d  cost. Restrepo was c o n t a c t e d  d u r i n g  
t h i s  p e r i o d  and r e q u e s t e d  t o  f u r n i s h  some i n f o r m a t i o n  t h a t  
was m i s s i n g  from i t s  p r o p o s a l .  I n  e a r l y  J u n e ,  however,  t h e  
c o n t r a c t i n g  a c t i v i t y  d i s c o v e r e d  t h a t  t h e  s o l i c i t a t i o n  d i d  
n o t  i n c l u d e  a l i c e n s i n g  agreement  and n o n d i s c l o s u r e  
p r o v i s i o n s  needed f o r  c e r t a i n  p r i v a t e l y  owned s o f t w a r e  t o  b e  
p r o v i d e d  by t h e  government  t o  t h e  awardee.  On J u n e  10, t h e  
s o l i c i t a t i o n  was amended t o  i n c l u d e  t h i s  m a t e r i a l  and a 
t h i r d  BAFO was r e q u e s t e d .  

I n  t h e  t h i r d  BAFOs ,  w h i l e  Restrepo made no  c h a n g e s  i n  i t s  
cost  p r o p o s a l ,  Eag le  upda ted  i t s  s t a f f h o u r  r a t e s  a n d ,  due  t o  
t h e  a v a i l a b i l i t y  o f  computer  ha rdware  o f  w h i c h  t h e  f i r m  was 
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p r e v i o u s l y  unaware,  r e d u c e d  i t s  e s t i m a t e d  s t a f  f h o u r s .  E a g l e  
was t h e n  judged  t o  be  t h e  a c c e p t a b l e  o f f e r o r  w i t h  t h e  lowest 
e v a l u a t e d  cos t ,  and t h e  Army t h e r e f o r e  p r o p o s e s  t o  award t h e  
c o n t r a c t  t o  Eagle .  R e s t r e p o  f i l e d  a protest w i t h  t h i s  
O f f i c e  on Augus t  1 1 ,  a f t e r  r e c e i v i n g  t h e  Army's August 3 
preaward  n o t i c e .  

Restrepo c o n t e n d s  t h a t  t h e  Army: (1) o m i t t e d  r e q u i r e d  
p r o v i s i o n s  from t h e  i n i t i a l  s o l i c i t a t i o n ;  (2) added undu ly  
r e s t r i c t i v e  l i c e n s i n g  and n o n d i s c l o s u r e  p r o v i s i o n s  t o  t h e  
s o l i c i t a t i o n ;  (3) i m p r o p e r l y  a l l o w e d  t h e  J u n e  4 p r o p o s a l  
a c c e p t a n c e  p e r i o d  t o  expi re  b e f o r e  r e q u e s t i n g  e x t e n s i o n s ;  
(4) i m p r o p e r l y  d e l a y e d  t h e  p rocuremen t  p r o c e s s  by  means o f  
r e p e a t e d  BAFOs and p r o p o s a l  e x t e n s i o n s  when p r o p e r  
procurement  p l a n n i n g  c o u l d  have  r e s u l t e d  i n  t h e  incorpora- 
t i o n  o f  any n e c e s s a r y  n o n d i s c l o s u r e  p r o v i s i o n s  i n  t h e  
o r i g i n a l  s o l i c i t a t i o n ;  and  (5) f a i l e d  t o  e v a l u a t e  p r o p o s a l s  
i n  a c c o r d a n c e  w i t h  t h e  s o l i c i t a t i o n  e v a l u a t i o n  c r i t e r i a .  

A s  a p r e l i m i n a r y  matter, t h e  Army m a i n t a i n s  t h e  f i r s t  f o u r  
issues a re  u n t i m e l y .  Under our Bid P r o t e s t  R e g u l a t i o n s ,  
p r o t e s t s  t h a t  a r e  based  on a l l e g e d  i m p r o p r i e t i e s  which a r e  
a p p a r e n t  on t h e  f a c e  o f  t h e  s o l i c i t a t i o n  or which a re  l a t e r  
i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n ,  m u s t  be p r o t e s t e d  p r i o r  
t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  i n i t i a l  proposals or  
p r i o r  t o  t h e  n e x t  c l o s i n g  d a t e  f o l l o w i n g  t h e i r  incorpora- 
t i o n .  4 C.F.R. S 21.2(a)(l) (1988). 

Here, t h e  i n i t i a l  c l o s i n g  d a t e  was August 14, 1987, and 
R e s t r e p o  d i d  n o t  p r o t e s t  t h e  a l l e g e d  o m i s s i o n s  i n  t h e  
i n i t i a l  s o l i c i t a t i o n  u n t i l  almost 12 months a f t e r  t h a t  d a t e .  
Also, t h e  l i c e n s i n g  and n o n d i s c l o s u r e  p r o v i s i o n s  which 
Restrepo p r o t e s t s  were i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  
on J u n e  10, y e t  n o t  p r o t e s t e d  u n t i l  long  a f t e r  t h e  n e x t  
c l o s i n g  d a t e ,  which o c c u r r e d  on J u l y  1. F u r t h e r ,  o t h e r  
e v e n t s  o f  w h i c h  R e s t r e p o  compla ins - - the  a l l e g e d  e x p i r a t i o n  
o f  t h e  p r o p o s a l  a c c e p t a n c e  p e r i o d  and t h e  r e p e a t e d  requests 
f o r  BAFOs and proposal a c c e p t a n c e  p e r i o d  ex tens ions - -were  
n o t  p r o t e s t e d  b e f o r e  t h e  c l o s i n g  d a t e s  f o l l o w i n g  those 
e v e n t s .  I n  f a c t ,  R e s t r e p o  s u b m i t t e d  B A F O s  and ex tended  i t s  
p r o p o s a l  a c c e p t a n c e  p e r i o d s  t h r o u g h o u t  t h e  c o m p e t i t i o n  
w i t h o u t  p r o t e s t i n g .  T h u s ,  t h e s e  issues  a re  a l l  u n t i m e l y  and 
w i l l  n o t  be  c o n s i d e r e d .  H o l l i n g s e a d  I n t e r n a t i o n a l ,  
8-227853, O c t o  19, 1987, 87-2 CPD 11 372. 

Restrepols r ema in ing  a l l e g a t i o n  is t h a t  it " h a s  reason t o  
b e l i e v e "  t h a t  t h e  Army d i d  n o t  e v a l u a t e  p r o p o s a l s  u t i l i z i n g  
t h e  e v a l u a t i o n  c r i t e r i a  s e t  ou t  i n  t h e  s o l i c i t a t i o n .  I n  
r e s p o n s e  t o  t h i s  c o n t e n t i o n ,  t h e  Army e x p l a i n s  t h a t  i t  
p r o p o s e s  t o  award a con t r ac t  t o  E a g l e  b e c a u s e  t h a t  f i r m  
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s u b m i t t e d  t h e  t e c h n i c a l l y  a c c e p t a b l e  f i n a l  p r o p o s a l  w i t h  t h e  
lowest e v a l u a t e d  cost. 

The s o l i c i t a t i o n  p r o v i d e d  f o r  award t o  t h e  lowest cost ,  
t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r .  Here, a l t h o u g h  Restrepo's 
p r o p o s a l  was judged  t e c h n i c a l l y  a c c e p t a b l e  and lower i n  cost 
a f t e r  t h e  second round o f  BAFOs, E a g l e ' s  p r o p o s a l  was a l s o  
c o n s i d e r e d  t e c h n i c a l l y  acceptable and was found t o  o f f e r  t h e  
lowest e v a l u a t e d  cos t  a f t e r  t h e  f i n a l  BAFOs were r e c e i v e d .  
Restrepo, o t h e r  t h a n  r a i s i n g  c o n c e r n  a b o u t  t h e  e v a l u a t i o n ,  
d o e s  n o t  i d e n t i f y  i n  any  way how t h e  e v a l u a t i o n  might  h a v e  
been  i n c o n s i s t e n t  w i t h  t h e  c r i te r ia .  

W e  f i n d  n o t h i n g  improper  i n  t h e  Army's e v a l u a t i o n  and ,  i n  
t h e  a b s e n c e  o f  some e x p l a n a t i o n  from Restrepo as  t o  how it 
b e l i e v e s  t h e  e v a l u a t i o n  was f l a w e d ,  w e  have  no  b a s i s  upon 
which t o  object  t o  t h e  a g e n c y ' s  s e l e c t i o n  of Eag le .  W e  deny  
t h e  p r o t e s t  

The  p r o t e s t  

on t h i s  i s sue .  

is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

James lF .  Hinchman- 
G e n e r a l  C o u n s e l  
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